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DISPOSITION OF PROPERTY AND TAXATION 


Part I1]—The Sale of a Business 
by 
BRIAN MCMAHON, LL.M. 
Solicitor of the Supreme Court of New South Wales. 


The first question that arises on the sale of a business 
is whether or not the agreement should be in writing. For 
some of the purposes mentioned below, such as the fixing 
of values of trading stock, depreciated property and good- 
will, it may sometimes be thought desirable to have a 
written agreement. But the objection to a written agree- 
ment is that it is liable to ad valorem stamp duty. It is 
true that the second schedule to the Act[1] exempts from 
liability to duty so much of the consideration as relates to 
the sale of goods wares and merchandise; this is some 
relief. But if one is prepared to arrange matters on an oral 
basis all stamp duty may be avoided.[2] Indeed the same 
benefits may be derived even from a written offer coupled 
with an oral acceptance. “If accepted in writing the offer 
and acceptance together amount to an agreement; but if 
accepted by parol such acceptance does not convert the 
offer into an agreement, nor into a memorandum of agree- 
ment unless indeed after the acceptance something is said 
or done by the parties to indicate that in future it is to 
be so considered.” [3] 

Declaration of trust 


Care must be taken if it is decided to use the device 
of the Declaration of Trust. Because of s. 73 of the Stamp 
Duties Act, the taxpayer would not have been so fortunate 
in New South Wales if he had followed the schemes out- 
lined in two recent English cases. The first case was Grey 
v. Inland Revenue Commissioners.[4] A_ settlor had 
entered into a number of settlements; five years after 
they had been made he transferred 18,000 shares in a 
company to nominees for himself.[5] A few weeks later, 
at the company’s offices, he directed his nominees orally 
and irrevocably to hold those shares as to 3,000 each on 
the trusts of the six settlements. Shortly afterwards the 
nominees entered into six written declarations of trust 


[1] Under the definition of “Agreement” in the Second Schedule 
of the Stamp Duties Act 1920-1956. 

[2] Thus an oral offer and acceptance may be recorded in the 
minutes of the purchasing company. The fact that a document 
contains evidence of a previous agreement will not make the 
document liable to stamp duty (Parker v. Dubois (1836), 1 M. 
& W. 30; Beeching v. Westbrook (1841), 8 M. & W. 411). 
Carlill v. Carbolic Smoke Ball Co., [1892] 2 Q.B. 484 per 
HAWKINS, J. at p. 490. 

[1958] 1 All E.R. 246. 
— would not be liable to ad valorem duty under the English 
ct. 
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(which the settlor himself executed though he was not a 
party to them) declaring their acceptance of the trust 
reposed in them by the settlor’s direction. It was these 
declarations on which the Revenue claimed ad valorem duty 
on the footing that they were either voluntary dispositions 
or settlements as the oral directions were not sufficient 
to create equitable interests. Their claim failed. This 
involved a finding by the judge that notwithstanding s. 
53 (1) (c) of the (English) Law of Property Act 1925, an 
equitable interest might be dealt with orally. 


Deed of release 


The second case involving the same section of the Law 
of Property Act was Oughtred v. Inland Revenue Commis- 
sioners.[6] A life tenant by oral agreement agreed to pur- 
chase the remainderman’s absolute reversion to a trust 
fund for shares of an approximate value of £33,000. The 
parties then entered into a Deed of Release reciting this 
oral agreement and releasing the trustees in the normal 
way. Finally the trustees transferred the trust fund to the 
life tenant On this transfer the Revenue claimed ad valorem 
duty on the basis that no beneficial interest in the reversion 
passed under the oral contract or alternatively that the 
transfer was a conveyance on sale. Again the Revenue 
claim failed. 


Stamp duty 


The section of our Stamp Duties Act which invites 
comparison is s. 738 (1) (c), which exempts from ad 
valorem duty “any instrument made or executed bona fide 
by way of completion or confirmation of title whereby no 
greater benefit, legal or equitable, accrues to the person 
in whose favour the instrument is made or executed than 
he originally had or was entitled to have by virtue of some 
other instrument which is duly stamped with ad valorem 
duty as a conveyance or a declaration of trust”. In the 
situation envisaged by the first type of case, the declaration 
of trust would be liable to ad valorem duty in New South 
Wales because the trusts which it confirms were not 
created by an instrument stamped with ad valorem duty. 


The second type of case would be caught by s. 73 (1) 
(b) of the Stamp Duties Act. This exempts from duty a 
conveyance made to a beneficiary by a trustee “in con- 
formity with the trusts contained in a conveyance, declara- 
tion of trust, or other instrument on which stamp duty 
imposed by any Act in force at the time of its execution 
has been paid....” It seems to be an inescapable con- 
clusion that unless the trust was created by a duly stamped 
instrument or by circumstances described in the subsection, 


[6] [1958] 1 All E.R. 252. 
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then any conveyance of the beneficial interest in the trust 
property to the person entitled to it must bear ad valorem 
stamp duty. 
Death duty 

A second preliminary point on the sale of a business 
should be borne in mind. Section 102 (2) (1) of the Stamp 
Duties Act subjects to death duty as part of the estate of 
a deceased person, the value as ascertained at the date of 
transfer or vesting of any property which the deceased 
within three years before his death transferred to a private 
company. This section is an exception to the general rule 
that property for death duty purposes is valued as at the 
date of death; the Commissioner has certain discretions 
to reduce the value by the amount of normal depreciation. 
It does not matter whether the transfer was by way of gift 
or bona fide sale. It is a rather drastic provision and should 
be in the conveyancer’s mind whenever a private business 
is being converted into a company. 


However, in the definition section of Part IV (the 
Death Duty Part) of the Stamp Duties Act, “private 
company” is defined as “a company which by its Articles 
limits the persons to whom its shares may be transferred, 
or restricts the right to transfer its shares (otherwise 
than by a general right in the directors to refuse to register 
and transfer)”. A simple method of avoiding the operation 
of s. 102 (2) (1) is, therefore, to put all restrictions on 
the transfer of shares in the Memorandum. It should be 
noted that s. 6 of the Companies Act 1936 defines a pro- 
prietary company as “a company whose memorandum or 
articles contain the restrictions and prohibitions referred 
to in section 37 of this Act....” 


Apportionment 

The next. point to be decided upon is the apportion- 
ment of the prices of the various ingredients of the busi- 
ness. If any part of the purchase price is to be attributable 
to the tenancy[6A] of the premises, that part will form 
part of the vendor’s income for tax purposes. Section 83A 
of the Income Tax and Social Services Contribution Assess- 
ment Act 1936-1957 makes part of a person’s taxable 


[6A] If a lease is to be assigned, it is, of course, usual and desirable 
(at any rate from a purchaser’s point of view) to apportion 
the consideration to show the amounts paid for each item of 
the business. One good reason is s. 83A of the Income Tax and 
Social Services Contribution Assessment Act 1936-1957, which 
allows the parties, if they agree, to treat a payment for goodwill 
as a premium which, of course, is deductible from the purchaser’s 
income for the year in which it is paid. Another good reason 
for separation out of the value of stock and other “goods wares 
and merchandise” is the exemption from Stamp Duty of so much 
of the agreement as relates to these quantities; this exemption 
is referred to in footnote (1). 
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income any sum allocated in an agreement for the sale of 
a business which includes an agreement for the grant 
assignment or surrender of a lease of land. A weekly 
tenancy is a lease within the meaning of the Division.[7] 
Lease 

If the vendor does not sell a lease or tenancy, tax is 
not attracted because the transaction does not relate to the 
assignment of a lease. It is, therefore, desirable when 
transferring a business to make no provision for the lease. 
The vendor should simply leave the premises and the 
purchaser will make fresh arrangements with the landlord. 
In a recent case it was held that these facts do not amount 
to an assignment grant or surrender so as to attract tax. [8] 
Of course, before completing the purchase or even binding 
himself to buy, the intending purchaser will make enquiries 
of the landlord to see if he will be accepted as a suitable 
tenant if he buys the business. 


Depreciation 


If depreciation has been claimed and allowed over the 
years on any asset of the business, the price stipulated for 
that asset in the agreement should not exceed the depre- 
ciated value. If it does, the excess is taxable in the vendor’s 
hands by virtue of s. 59 of the Income Tax and Social 
Services Contribution Assessment Act 1936-1957. 

Trading stock 

Section 36 of the Act deals with the disposal of trading 
stock. Where a person disposes by sale gift or otherwise 
of property being trading stock which constitutes the 
whole or part of the assets of a business carried on by the 
taxpayer and the disposal was not in the ordinary course 
of that business, then the value of that property is included 
in that person’s assessable income. In the absence of such 
a section, it would appear that profits arising from the 
disposal of trading stock upon the cessation of business 
would be regarded as capital gains not subject to tax.[9] 
It follows as a converse that the person acquiring the 
trading stock is allowed a deduction of the value of the 
stock. 


The section applies only where a person is carrying 
on the business. Thus, as in the New Zealand case of S. 
Trustees v. Commissioner of Taxation,[10] where a person 
acquired the stock after business hours on one day and 
transferred it to another entity (in this case a company 
formed for that purpose) before business hours on the 


[7] (1951), 1 C.T.B.R. (N.S.) Case 122. 

[8] 3 C.T.B.R. (N.S.) Case 99. 

[9] Commissioner of Taxation (W.A.) v. Newman (1921), 29 
C.L.R. 484. 





[10] (1950), 5 A.LT.R, 31. 
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following day at a profit, it could not be said that the 
business was carried on by the taxpayer. The transaction 
did not, therefore, come within the ambit of the section. 
The New Zealand Act did not at the relevant time contain 
the equivalent of our s. 26 (a),[11] which would catch up 
this type of transaction as the taxpayer bought the assets 
of the business, including the trading stock, for the express 
purpose of making a profit. But the taxable profit would 
be the actual figures involved and not necessarily the 
market value of the stock as is laid down in s. 36. 
Fair and reasonable 

Finally, it should be noted that in all these cases, the 
amounts allocated by the parties to the various ingredients 
of the business will be accepted by the Commissioner if 
they are fair and reasonable. If they are not, or if no 
amounts are so allocated, the Commissioner has power 
under s. 83 to fix suitable amounts. 





[11] Section 26 (a) of the Income Tax and Social Servites Contribu- 
tion Assessment Act 1936-1957: “The assessable income of a 
taxpayer shall include profit arising from the sale by the tax- 
payer of any property acquired by him for the purpose of 
profit making by sale or from the carrying on or carrying out 
of any profit making undertaking or scheme.” 
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THE CIVIL AVIATION (DAMAGE BY AIRCRAFT) 
ACT 1958 


By 


H. C. EMERY, LL.B. 
Barrister-at-Law 


The Rome Convention On Damage Caused By Foreign 
Aircraft To Third Parties On The Surface is an attempt to 
ensure adequate compensation for surface damage by 
foreign aircraft while at the same time limiting the extent 
of liability in order not to hinder the development of 
aviation. 


On the question of damage by aircraft, although much 
has been written, much more remains to be written, but 
this article is confined to a short coverage of the Rome 
Convention of 1952, its application to Australia by virtue 
of the Civil Aviation (Damage by Aircraft) Act 1958, and, 
briefly, the other provisions of that Act. 


The Conventions on international aerial navigation 
and matters relating thereto are the outcome of agreements 
between a number of sovereign States. They are in the 
nature of multilateral treaties and form no part of the 
law of any one State unless expressly incorporated therein. 


The Chicago Convention of 1944 which came into 
force on 4th April, 1947, superseded the Paris Convention 
of 1919 and the Havana Convention of 1928, its object 
being to lay down principles whereby international civil 
aviation may be developed in a safe, orderly manner, and 
may be operated soundly and economically with equal 
opportunity to all. 


The Warsaw Convention of 1929 established Certain 
Rules relating to international carriage by air and govern- 
ing the rights, duties and liabilities of carriers and their 
passengers. 


The 1933 Rome Convention had the object of the uni- 
fication of rules relating to damage caused by aircraft to 
third parties on the surface. This was followed by an 
Insurance Protocol in 1938, neither of which was signed 
by the Commonwealth. 


A new Convention under the auspices of the Inter- 
national Civil Aviation Organisation was opened for 
signature at Rome in October 1952 to supersede the 1933 
Convention and was signed by the Commonwealth of 
Australia on 19th October, 1953. It is with this Convention 
that we are concerned. 
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Damage on surface 


The Convention is limited to damage caused on the 
surface by an aircraft in flight, i.e., from the time power is 
applied for the take off until the moment the landing run 
ends. Liability is imposed on proof only that the damage 
was caused by the aircraft or by some person or thing 
falling from it. The Convention is further limited to 
damage caused in one State by aircraft registered in 
another State, and for this purpose a ship or aircraft on 
the high seas is deemed to be part of the territory of the 
State where it is registered. 


In flight 


The Convention does not apply to damage caused to an 
aircraft in flight, or to persons or goods therein, or to 
surface damage if liability is regulated by a contract of 
employment or workers’ compensation. 


Exceptions to liability for damage 


There is no liability for damage by military, customs 
or police aircraft, or where the damage is the direct result 
of armed conflict or civil disturbance or where the operator 
has been deprived of the use of the aircraft by act of public 
authority. 


Liability of operator 


Liability is imposed on the operator of the aircraft, 
who, prima facie, is the registered owner. The operator 
is further defined as the person making use of the aircraft 
provided such person has navigational control. If the 
person using the aircraft does not have the exclusive right 
to do so for a period of 14 days, then both that person and 
the person from whom he derived his authority are jointly 
liable. The operator must take reasonable care to prevent 
unauthorized persons making use of the aircraft. 


The operator may plead that the negligence of the 
person claiming damage caused or contributed to the 
incident and is entitled to have any judgment reduced 
accordingly. 


Although imposing liability on the operator the Con- 
vention does not in any way limit his right to recover 
against any other person. 


Limit of liability 


The liability of the operator for any ome incident 
(irrespective of the number of claimants but exclusive 
of costs) is limited in relation to the weight of the aircraft. 
The weight is the maximum take-off weight authorized 
by the certificate of airworthiness of the particular 
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aircraft."! Converted to Australian figures the approxi- 
mate limits are:— 


£532 for aircraft of 2,204 lbs. or less. 


£532 plus 8/3 per 2.2 lbs. for aircraft over 2,204 lbs. and 
under 13,224 lbs. 


£2,660 plus 5/2 per 2.2 lbs. for aircraft over 13,224 lbs. 
and under 44,080 lbs. 


£6,384 plus 3/- per 2.2 lbs. for aircraft over 44,080 Ibs. 
and under 110,200 Ibs. 


£11,172 plus 2/- per 2.2 lbs. for aircraft over 110,200 lbs. 


The maximum liability for loss of life or personal 
injury is limited to £532 for each person killed or injured. 

There is unlimited liability in the case of damage 
caused by the deliberate act or omission of the operator, 
or his servant or agent acting in the course of his employ- 
ment and within the scope of his authority, and with intent 
to cause damage. The liability of a person using an aircraft 
without the consent of the operator is also unlimited. 

Should the total amount of all claims exceed the limit 
of liability for the particular aircraft concerned then 
there is an apportionment between the parties, with an 
advantage to those claims in respect of loss of life and 
personal injury. 
Security 

The claim of the injured party is secured by compre- 
hensive provisions enabling any Contracting State to 
require that an aircraft flying over its territory be either 
insured or, alternatively, that a satisfactory guarantee be 
lodged as a condition of permission to operate. If the State 
over which the aircraft is to fly is not satisfied with the 
insurer or guarantor it may require further guarantees. 


In the event of a claim being made the amount of the 
security must immediately be increased to the amount 
required under the Convention plus the amount of the 
claim. 


If the security or insurance expires during flight then 
it is deemed to continue until the next scheduled landing 
of the aircraft and if damage occurs outside the territorial 
limits of the security or insurance then, provided flight 
outside such limits was caused by force majeure, assistance 
justified in the circumstances, or an error in piloting 
operation or navigation, the security or insurance is 
deemed to continue. 





{1] Avro Anson 8,200 lbs. Bristol Freighter 40,000 Ibs. 
De Havilland Dove 8,500 Ibs. Convair 47,000 Ibs. 
Heron 13,000 Ibs. Viscount 60,000 Ibs. 


D.C.3 26,000 Ibs. D.C.6 95,000 Ibs. 
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Where the security thus continues or where the 
operator becomes bankrupt, then the person suffering 
damage may sue the insurer or guarantor direct. Again 
the right of recourse against any other person is reserved. 


In the event of the death of the person liable an action 
lies against those legally responsible for his obligations. 
Claimant 

A claimant under the Convention should bring his 
action or give notice thereof within six months of the 
incident which gave rise to the damage. Failure to do this 
results in his being entitled to compensation only after all 
persons who have so claimed have been compensated, i.e., 
he can execute only up to that sum which represents the 
difference between the total damages awarded to other 
claimants who have claimed within six months and the 
total liability of the operator in respect of the particular 
aircraft. 


Limitation of actions 

Actions are subject to a period of limitation of two 
years but that period can be extended in accordance with 
the law of the court hearing the action up to a period of 
three years from the relevant incident. There is, therefore, 
a final and complete bar to all actions after three years 
from the date of the incident. 


Where action may be brought 

Except by agreement an action can be brought only 
in the courts of the State where the incident occurred, 
but such agreement shall not in any way prejudice the 
rights of persons bringing their action in the State where 
the incident occurred and execution shall be deferred until 
all judgments obtained in the State where the incident 
occurred have been satisfied. 
Procedure 

The State where the incident occurred shall notify 
all persons concerned of the actions and shall consolidate 
them to be disposed of in a single hearing; the procedure 
shall be the procedure of that State, and judgment shall 
be enforceable upon compliance with the formalities of the 
Contracting State where execution is applied for. This is, 
first, in the Contracting State where the judgment debtor 
has his residence; secondly, where the judgment debtor has 
his principal place of business; thirdly, in the State where 
judgment was pronounced, and, fourthly, in any other 
Contracting State. . 
Execution 

Execution must be within five years of the date of 
judgment but can be refused if it is contrary to public 
policy or on the grounds that the defendant did not have 
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a fair and adequate opportunity to defend, res judicata, 
fraud or if the person seeking execution has no vested 
right to do so. The merits of the case may not be reopened 
on an application for execution. 


If execution is refused the claimant may bring a new 
action in the State so refusing and the previous judgment 
shall be a defence only in so far as it has been satisfied. 


These provisions are, in summary form, those which 
would be of importance to a practitioner acting for a person 
suffering damage covered by the Convention. 

No reservations may be made to the Convention by any 
Contracting State but it may be denounced by such State 
giving six months notice to the International Civil Aviation 
Organisation. 

Australian Act 

The provisions of the Convention have the force of law 
in Australia by virtue of Section 8 (1) of the Civil Aviation 
(Damage by Aircraft) Act 1958. 

This Act is divided into four parts, viz., preliminary, 
damage to which the Rome Convention applies, other 
damage to which the Act applies, and Regulations. 

In relation to the Convention the Act sets out that an 
action lies only in a court having jurisdiction where the 
damage occurs, and if an action is pending in the Supreme 
Court of a State then no action may be brought in any 
other court. If there are two actions in any other court 
or courts, on the application of the defendant they may 
be removed to the Supreme Court. 

For the purposes of s. 38 of the Judiciary Act 1903- 
1955 an action under the Convention shall be deemed not 
to be an action arising directly under a treaty. 

One action only may be brought by the personal 
representatives of a deceased person, or by one of the 
persons who suffered damage by reason of any death, 
and that action shall be for the benefit of all persons for 
whose benefit the liability is enforceable, who are resident 
in Australia or who not being so resident express the 
desire to take the benefit of the action. The Act then makes 
provision for the assessment and division of the proceeds 
of the action. 

A Contracting State which is the operator of an air- 
craft or otherwise connected with it, is deemed to have 
submitted to the jurisdiction but this provision does not 
authorize the issue of execution against the property of 
a Contracting State. 

There is further provision for the Minister to make 
regulations inter alia to prescribe all matters necessary 
or convenient to carry out or give effect to the Convention. 
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Part III of the Act, relative to damage which the 
Convention does not cover, applies the general principles 
of the Convention to aircraft registered in Australia, which, 
while being used in trade or commerce with another 
country are in flight in Australia, either on a journey to 
another country or on a journey between two places in 
Australia, on which passengers or goods are being carried 
in part performance by a single carrier of a contract for 
such carriage between Australia and a place outside 
Australia. The Act further applies the general principles 
of the Convention to aircraft not registered in Australia 
being used in the course of trade or commerce between 
Australia and another country while such aircraft are in 
flight in Australia. 


The principal provisions made applicable by this Part 
are those relating to where the action may be brought, 
procedure and enforcement, the type of damage covered 
and certain of the provisions facilitating payment of 
compensation and insurance. 


Part IV of the Act then gives to the Governor-General 


power to make regulations not inconsistent with the Act 
and the Convention is set out in the Schedule. 
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LOST IN THE CLOAKROOM* 


The interesting question of the liability of British 
Railways for suitcases and their contents left in station 
cloakrooms has recently been canvassed in the county court 
case of Vincent v. British Transport Commission (1957), 
107 L.J. 204. In that case, the plaintiff left a suitcase 
containing property to a total value of £47 11s. in the 
cloakroom at Waterloo Station. He paid the normal fee 
and received a ticket on which was printed a number of 
conditions; one of which was that the Commission “shall 
not be liable for loss, misdelivery or detention of, or damage 
to, any articles or property which separately or in the 
aggregate exceed the value of £5, unless at the time of 
deposit the true value and nature thereof shall have been 
declared by the depositor and a charge ... paid on the 
declared value ... in addition to the ordinary cloakroom 
charges, and such loss, misdelivery, detention or damage 
shall be proved to have been occasioned by the negligence 
of the (Commission’s) servants...” No such declaration 
was made by the plaintiff, nor did he pay any additional 
charge; and, when he returned for his suitcase some hours 
later, it had disappeared without trace. 


In these circumstances, it is not surprising that the 
Commission should have resisted the plaintiff’s claim for 
damages amounting to £47 11s., but their resistance was 
in vain and judgment was given for the plaintiff for the 
full amount. In order to see why this was so, it is necessary 
to examine at some length the nature of the contract of 
bailment, and the liabilities arising thereunder. 


At common law, a bailee was liable from earliest times 
to an action in conversion or detinue if he failed to return 
the subject-matter of the bailment to his bailor. Moreover 
if, having entered upon the bailment, he damaged the 
subject-matter, he was liable in damages, even (it appears) 
though there be-no consideration for the bailment (Coggs 
v. Bernard (1703), 2 Ld. Raym. 909). The liability of a 
bailee to redeliver to his bailor is of so high an order that 
it persists even if the bailee knows that the true owner is 
a third person, unless he can show that he is authorized 
by that third person to refuse redelivery (Rogers, Sons & 
Co. v. Lambert & Co., [1891] 1 Q.B. 318); and only if he 
is absolutely without fault can he escape (Coggs v. Bernard 
(supra) ; Coldman v. Hill, [1919] 1 K.B. 448). 


It was in order to escape from such strict liability that 
the British Transport Commission introduced the clause 
quoted into their cloakroom tickets, the contract being 
admittedly one of bailment. However, they were unable 





* By courtesy of The Law Journal, England. 
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to take advantage of the conditions because the failure to 
redeliver was in fundamental breach of the contract, 
entitling the plaintiff to repudiate it in its entirety (see 
Alexander v. Railway Executive, [1951] 2 All E.R, 442). 
It is of interest to see the steps by which this result came 
about. 


First of all, it is enough for the plaintiff merely to 
plead that the defendants are bailees and that they failed or 
refused to redeliver, that failure being prima facie a funda- 
mental breach of the contract of bailment. The onus of 
proof of showing that the failure to redeliver was not the 
fault of the bailee rests on the bailee (Coldman v. Hill 
(supra), following Joseph Travers & Sons Ltd. v. Cooper, 
[1915] 1 K.B. 73). It is not enough in order to negative 
the presumption of default for a bailee merely to say that 
he does not know and cannot find out what has happened 
to the subject-matter of the bailment. 


It is against this background that the operation of a 
protective clause such as that adopted by the British Trans- 
port Commission must be studied. The ordinary rules as 
to bailment will protect a bailee whose failure to redeliver 
is not due to his own fault, and the protective clause, if 
it is clearly expressed, will protect him against failure to 
redeliver through negligence not going to the root of the 
contract. In cases where the only possible fault of the 
bailee is that of such negligence he will be protected (Alder- 
slade v. Hendon Laundry, Ltd., [1945] 1 All E.R. 244). 
But if there is a possibility that the failure to redeliver 
was due to some other breach of the contract of bailment 
(such as, e.g., storing the goods in some place other than 
that agreed upon (see Lilley v. Doubleday (1881), 7 Q.B.D. 
510), or such as larceny by a servant of the bailee) then the 
bailee will not have succeeded in discharging the onus 
upon him by merely showing that he took all reasonable 
precautions but yet cannot trace the goods (Woolmer v. 
Delmer-Price, Ltd., [1955] 1 All E.R. 377). 


As to what is, and what is not, a fundamental breach 
of the contract of bailment, entitling the bailor to rescind 
the contract, it would appear that not every act of negli- 
gence is such a breach: see The Albion, [1953] 2 All E.R. 
679, and J. Spurling, Ltd. v. Bradshaw, [1956] 2 All E.R. 
121, in which the negligence resulted in damage to, but not 
the loss of, the goods bailed. On the other hand, any dealing 
with the goods in such a way as to be inconsistent with 
the bailment is such a fundamental breach (North Central 
Wagon and Finance Co., Ltd. v. Graham, [1950] 1 All E.R. 
780, per COHEN and ASQUITH, L.JJ., followed in Alexander 
v. Railway Executive (supra)). It is submitted that such 
a course of dealing might come about by serious acts of 
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negligence and not deliberately as in the last two cases 
cited. In such circumstances the negligence would be pre- 
sumed to constitute a fundamental breach, as for instance, 
if the bailee were reckless in handling the goods and entirely 
indifferent to their safety (see J. Spurling, Ltd. v. Brad- 
shaw (supra), per DENNING, L.J.). 


It seems, therefore, that the duty of the owners of 
cloakrooms is not that of an absolute insurer of the goods 
deposited therein, since if they are lost or damaged without 
his default, he is not liable. However, such an answer can 
only limit his liability for negligence if that negligence does 
not go to the root of the contract, and the onus is upon him 
to show that the contract remains unaffected by any 
fundamental breach, whether by negligence or otherwise. 
In passing, it would seem that cases like Van Toll v. South 
Eastern Rail Co, (1862), 31 L.J. C.P. 241, in which the 
facts were almost identical with those in Vincent v. British 
Transport Commission (supra) (in which it was cited), 
are no longer good law. That case was referred to in J. 
Spurling, Ltd. v. Bradshaw (supra) (see [1956] 1 W.L.R. 
461, at p. 464), but appears from the judgments therein 
not to have found favour. Another restriction on the right 
to limit liability, even if there is no fundamental breach, 
is that, unless express notice of it is given, the limitation 
must be reasonable or related to the matter in hand (Parker 
v. South Eastern Rail Co. (1877), 2 C.P.D. 416, per 
BRAMWELL, L.J., at p. 428, cited with approval in J. Spur- 
ling, Ltd. v. Bradshaw (supra), per DENNING, L.J.). 


One final question, which was not canvassed in Vincent 
v. British Transport Commission (supra) : What if the lost 
suitcase, instead of containing articles of personal clothing 
and the like, had contained articles of great value, such as 
manuscripts or gold bars? Would the Commission still be 
liable for the full value of the contents, notwithstanding 
that its value had not been declared? It is submitted that 
the answer to that question might well be in the negative, 
since it would not have been in the reasonable contempla- 
tion of the parties at the time of contract that such damage 
would flow from the breach (see Hadley v. Baxendale 
(1854), 9 Exch. 341). But that problem will have to be 
faced when such a case arises. 
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CASE NOTES 


Sale of Goods 


Agreement to sell—receipt by cheque in payment—condition 
as to passing of property—estoppel by representation.—A. 
agreed to sell a motor car to C., which C. proposed to pay 
for by cheque. A. agreed to accept the cheque and allow 
C. to have possession of the car, but that no title to it was 
to pass until the cheque was honoured. A. gave C. a 
receipt referring to the cheque, with particulars thereof, 
and to the fact that the sum stated was in payment in full 
for the car, which was clearly identified. C. sold the car to 
B., producing the receipt given to him by A, at the time 
of the sale, but in the meantime C.’s cheque was dis- 
honoured. A. sued B. for conversion of the car and recovered 
a verdict. On appeal it was submitted that the receipt given 
by A. to C. estopped him from denying the absence of title 
in C. It was held that, assuming it could properly be said 
that the receipt could be regarded as a representation of 
fact made by A. to B., it was a representation that a cheque 
had been received in full payment for the car. Prima facie, 
a payment by cheque is not complete until the cheque is 
honoured. A cheque may be taken in full satisfaction of 
a debt, but the presumption is that the cheque is merely 
taken on account of the debt. The document could not be 
regarded as an unequivocal representation that C. was 
the owner of the car and the appeal was dismissed (Godfrey 
v. Sevenoaks (1958), 75 W.N. (N.S.W.) 487). 


Sale of Land 


Oral agreement—conditions that written contract be pre- 
pared and that satisfactory arrangements be made with 
mortgagee—forfeiture of deposit.—M. and L. discussed the 
sale of an area of land belonging to M., and agreed as to 
price and the erection of a fence, but their arrangement 
was subject to two conditions, one being that a written 
contract should be prepared and the other that satisfactory 
arrangements should be made with a bank which held a 
mortgage over the land. L. then paid a sum of money to 
W., an estate agent. L. refused to proceed with the pur- 
chase. M. sued W. for the money paid by L., claiming that 
it was paid by way of deposit to W. as agent for M. In 
these proceedings it was sought to determine as between 
M. and L. whether M. was entitled to retain the deposit. 
The District Court judge held that there was a binding 
contract, and that the deposit was forfeited and found a 
verdict for M. On appeal it was held that what had been 
agreed upon by M. and L. must be regarded as the intended 
basis for a future contract and not as constituting a con- 





Australian Conveyancer and Solicitors Journal, February, 1959. 


CONVEYANCER AND SOLICITORS JOURNAL 1959 





Sale of Land — continued 


cluded contract for sale, and that the appeal must be 
allowed (Masters v. Cameron (1954), 91 C.L.R. 353 
applied) (Murray v. P. A. Westbrook & Son (Bowral) 
Pty. Ltd. (1958), 75 W.N. (N.S.W.) 492). 
Will 

Will—devise of land to testator’s son—option of purchase 
of same to another son.—By his will a testator devised a 
farm property upon trust “for my son Norman, but my son 
Walter Charles Oliver shall have the right to purchase such 
Dairy Creek property from my son Norman at £6 per 
acre if he so desires”. It was held by LOWE, J. that the 
option in favour of Walter Charles Oliver was void for 
repugnancy to the gift to Norman Oliver. On appeal it 
was said that the provision gave an equitable interest to 
Norman subject to an interest in the nature of an option 
in Walter Charles by the exercise of which he becomes 
entitled on paying £6 an acre to Norman and that it im- 
posed no fetter on alienation and did not suspend the 
right. The appeal was allowed and it was held that Walter 
Charles became entitled under the will to acquire the 
property at his election within a reasonable time at the 


price of £6 per acre (Oliver v. Oliver, [1958] A.L.R. 609, 
H.C.). 
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